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Who is a Supervisor? – The Ball is in the Supreme Court’s Court 

By Nancy Sasamoto 

On November 26th, the U.S. Supreme Court heard argument in a case 

where the main question presented was who is a “supervisor” under 

the employment discrimination laws.  (Vance v. Ball State University et 

al., No. 11-556).  The Court agreed to hear the case to resolve the 

conflict between the appellate courts that arose following the Court’s 

1998 decisions, which established that an employer can be vicariously 

liable for severe or pervasive workplace harassment by a supervisor. 

In the Seventh Circuit Court of Appeals, as well as in the First and 

Eighth Circuits, a supervisor is someone with authority over tangible 

employment decisions, such as hiring, firing, promoting and disciplining 

employees.  The Second, Fourth and Ninth Circuits apply a more 

liberal definition and have found liability for harassment when the 

employer vests an employee with authority to direct and oversee the 

victim’s daily work.   

In this case, summary judgment was granted in favor of the employer, 

Ball State University, resulting in the dismissal of Vance’s claims of 

hostile work environment (racial harassment) and retaliation. Vance, 

an African-American, held various positions in the dining services 

department at the University. She received promotions and raises over 

the years.  Beginning in 2001, she alleged that co-workers harassed 

her by repeatedly using racial slurs and threatening language. Around 

that time, Bill Kimes became Vance’s supervisor.  According to Vance, 

Kimes gave her the “cold shoulder,” made her feel unwelcome and 

treated other employees to lunch when she was not around.   

Vance filed several complaints, which the University investigated.  In 

some cases, Vance’s co-workers were disciplined as a result of her 

complaints.  In 2006, Vance complained that her supervisor, Kimes, 

was making her work through her breaks.  After filing two charges of 

discrimination with the EEOC, Vance filed suit in October 2006 alleging 

that three supervisors, Kimes, Davis and Adkins, harassed her based 

on race.  Under Title VII, which prohibits discrimination in employment, 

employers are “strictly liable” for harassment inflicted by supervisors, 

but can assert an affirmative defense when the harassment does not 

result in tangible employment actions. In the case of harassment by 
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co-workers that creates a hostile work environment, the employee must show that the employer was negligent 

in discovering or remedying the harassment.   

In this case, the Seventh Circuit found:  1) Davis was not a supervisor because she did not have the power to 

affect the terms and conditions of Vance’s employment; 2) Vance failed to prove that Kimes’ conduct was 

motivated by Vance’s race; and 3) Adkins’ alleged staring and “mean-mugging” fell short of the kind of conduct 

that would support a hostile work environment claim. The Court refused to join the other circuits in holding that 

authority to direct an employee’s daily activities establishes supervisory status under Title VII. 

According to one commentator who observed the oral argument before the Supreme Court, Vance v. Ball State 

University was probably not the right vehicle for the Court to address the issues presented.  (Lyle Denniston, 

Argument recap: Salvaging lost cause? SCOTUSBLOG, Nov. 26, 2012.) The arguments made by Vance’s 

attorney prompted Chief Justice John G. Roberts, Jr. to ask whether an employee would qualify as a supervisor 

if that employee had the power to decide what background music would play throughout the day, and use the 

threat to play music a co-worker did not like, country music or maybe hard rock in order to coerce that co-

worker to go on a date.  According to commentator Lyle Denniston, it became apparent that Justice Antonin 

Scalia was not troubled by the Seventh Circuit’s approach.  If the Supreme Court adopts the broader definition 

of supervisor, employers could find themselves liable for discrimination in situations that involve an employee 

who has no authority to act or prevent the discriminatory or harassing conduct. 

California Employers Permitted to Round Workers’ Hours 

By Asa Markel  

The California Court of Appeal sitting in San Diego has ruled that employers in California are permitted to round 

their employees’ time to the nearest tenth of an hour “if the rounding policy is fair and neutral and it is used in 

such a manner that it will not result, over a period of time, in failure to compensate the employees properly for 

all the time they have actually worked.” The decision in See’s Candy Shops, Inc. v. Superior Court of San 

Diego, No. D060710 (Cal. App. Oct. 29, 2012) is the first one on the subject by a state court in California, and 

clears up some uncertainty in California’s employment law.  An earlier federal court judge sitting in California 

had assumed that California law would allow for rounding policies, but the California state court judge in See’s 

Candy disagreed, before being overruled by the Court of Appeal.   

The Fair Labor Standards Act (FLSA) of 1938 sets the wage and hour rules across the United States for 

employers who do business in or between multiple states.  The FLSA requires employers to pay overtime to 

most workers once workers have worked more than 40 hours per week.  However, for the past 50 years, the 

federal regulators who enforce FLSA have allowed employers to round workers’ time to “the nearest 5 minutes, 

or to the nearest one-tenth or quarter of an hour.”  California’s statutes and regulations also impose wage and 

hour standards, and require employers to pay workers overtime on a daily as well as weekly basis.  However, 

California’s laws do not address whether employers can round their workers’ time on the job.  Even so, 

California’s Division of Labor Standards and Enforcement (DLSE) has followed the federal standard in its 

enforcement manual for over a decade.  The Court of Appeal in See’s Candy did not feel bound by the DLSE’s 

interpretation, but did agree with DLSE that California employers should be permitted to rely on the same 

rounding standards that apply throughout the rest of the country. 

The Court of Appeal’s decision in See’s Candy means that employees who claim to have been underpaid 

because of their employers’ time rounding policies must also demonstrate that the policy has led to 

underpayment over the long term and that the policy is biased in favor of the employer.  Although this new 
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burden in California wage and hour lawsuits benefits employers, employers should still be careful when using 

rounding policies to ensure that their policies are not biased and actually do pay for all work performed over the 

long term.  Employers with questions about the new decision and timekeeping requirements in general should 

consult with their Masuda Funai relationship attorney. 

Hurricane Sandy – Permits Loans and Hardship Distributions 

By Frank Del Barto 

Recently, the Internal Revenue Service (“IRS”) issued Announcement 2012-44 (the “Announcement”) that 

permits “qualified employer plans” (such as 401(k) or 403(b)) to make loans and hardship distributions to 

employees or former employees whose principal residence or place of employment on October 26, 2012 was 

located in one of the counties that were classified as covered disaster areas because of Hurricane Sandy.   

As a result of this relief, clients who currently sponsor 401(k) plans that do not provide for loans and/or hardship 

distributions are permitted to make these Sandy-related distributions up to the maximum amount that would be 

available under the Code.  This Announcement applies to any hardship distribution reason and not just the 

“deemed” hardship reasons specified in the regulations. All plan loans must be made in accordance with 

requirements of Code section 72(p).  When making Sandy-related plan loans or hardship distributions, plan 

administrators are permitted to rely on the representations employees or former employees unless the 

administrator has actual knowledge to the contrary. 

All distributions must be made on or after October 26, 2012 and no later than February 1, 2013.  With regards 

to plan loans, the IRS will not treat the plan as failing to follow the procedural requirements provided the plan 

administrator makes a good-faith diligent effort to comply with the Code or plan requirements. However, as 

soon as reasonably possible, the plan administrator must make a reasonable attempt to secure any missing 

loan documentation.  For example, if a plan requires a death certificate prior to making a distribution, the 

Announcement concludes that the plan will not be disqualified for failing to obtain the death certificate in 

advance of making the distribution if it is reasonable to believe that the spouse died. However, the loan or 

distribution must still be made no later than February 1, 2013 and the plan administrator must make reasonable 

efforts to obtain the death certificate. 

If your 401(k) plan currently does not permit loans or hardship distributions, in order to benefit from this relief, 

the plan must be amended to provide loans or hardship distributions no later than the end of the first plan year 

beginning after December 31, 2012. Should you have any employees in areas that were designated Hurricane 

Sandy disaster and you have questions on the loans and hardship requirements, please contact your 

relationship attorney for more information.  

IBM Moving To Annual 401(k) Contribution Match 

By Frank Del Barto 

Last week, the Wall Street Journal reported that in 2013 International Business Machines (“IBM”) will begin 

making 401(k) matching contributions once a year on December 31.  And, employees who leave IBM prior to 

December 15 will not qualify for the match unless they retired.  As the article points out, because IBM is a 

leader in employee benefits, this plan change may be followed by other large companies to the detriment of 

plan participants.  (See, “Benefit Leader Reins in 401(k)s” – by Kelly Greene). 
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When matching contributions are not made more frequently, the plan participant losses the benefit of a dollar-

cost-averaging investment strategy and may experience increased investment risk when a lump sum is 

deposited at year-end in a down market.  Although this strategy permits companies to retain matching 

contributions until the very last moment, it is a troubling development in the 401(k) space. Having replaced the 

defined benefit pension plan as the primary retirement vehicle for most employees in the United States, the 

advent of the 401(k) plan required employees to assume responsibility for the investment risk associated with 

their retirement savings account.  Because of the potential impact across the plan spectrum, we will continue to 

monitor this developing story. 

MFEM on the Go . . . 
 
On November 30, 2012, Alan M. Kaplan was a featured speaker for the Illinois State Bar Association’s Trial 

Practice Seminar. He spoke on defending companies against unfair labor practices brought by the National 

Labor Relations Board. 

On Thursday, December 13, 2012, Frank J. Del Barto will present “new and material” evidence before the 

Board of Veterans Appeal in support of a Vietnam-Era veteran who was first denied service-connected disability 

compensation on December 14, 1969.  For almost 40-years to-the-day, this Army veteran has been waging a 

battle for benefits with the Department of Veterans Affairs.   

Last week, Frank J. Del Barto settled a disability discrimination case.  In return for a reasonable settlement 

amount and continuing health-care, the former employee executed a release of all claims against the company 

and voluntarily dropped the charge of discrimination.  Frank noted that one of the key factors in settling this 

matter was conducting the required inter-active process with the employee’s attorney in a way that permitted 

the employee to retain all dignity when discussing the limitations and burdens of the disability. 
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For more information about this or any other employment law topic, please contact Alan Kaplan, Chair of the 

Employment, Labor & Benefits Group, at 847.734.8811 or via email at akaplan@masudafunai.com. 
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