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Distributors Win (and Lose) Against Terminating Medical Goods 
Supplier 

Although we have reported cases in which courts have denied 
recovery to claimants who failed to protect themselves in their 
contracts, a recent Seventh Circuit case illustrates an exception for 
fraud, intentional misrepresentation, and negligent misrepresentation.  
As a result, a medical goods supplier was liable to two of its terminated 
distributors.  (Boyd Medical, et. al. v. Tornier, Inc. 7th Circuit Court of 
Appeals, Nos. 10-2052 and 10-2068, Aug. 24, 2011) 

Tornier is a manufacturer of medical goods related to joint replacement 
and soft tissue repair.  It uses distributors to sell its products.  One of 
these was Boyd Medical (run by Gary Boyd) in Missouri and another 
was Addison Medical (run by Charles Wetherill) in Iowa.  Both 
agreements were reciprocally exclusive - the distributors were 
exclusive distributors for Tornier in their respective territories and they 
were restricted from selling products competing with Tornier.  In a 
statement early in the opinion which telegraphs the result, the court 
noted that both distributors "relied heavily on [their relationship with 
Tornier] for their financial health."  Both distributors were terminated 
and shut down their businesses, resulting in claims by the distributors 
against Tornier.  The case went to a jury, which rendered a verdict 
against Tornier of $1,149,000 in actual damages for Boyd and 
$1,100,000 actual damages for Wetherill.  The jury awarded $2 million 
each to Boyd and Wetherill in punitive damages.  The trial judge set 
aside the punitive damages but upheld the actual damages. 

The 7th Circuit Court of Appeals affirmed the award of some damages, 
but eliminated others.  But the court remanded the case back to the 
trial court for recalculation of actual damages consistent with the 
appeals court's decision.  The damage claims the court discussed 
were as follows: 

• Lost Profits for Breach of Contract 

Unfortunately for the plaintiffs, their distributor agreement (called an 
Agency Agreement) included a provision stating that "neither party 
shall be liable to the other for any loss of profits of any kind or nature . . 
. arising out of termination."  In spite of this provision, the trial court 
upheld the jury's decision to award lost profits because of the alleged 
disparity in bargaining power. 
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The appeals court disagreed.  Calling the plaintiffs "successful distributors, with access to Tornier's 
competitors and other similarly situated companies", the distributors made their own choice to sign the 
Tornier agreement and must now live with the choice.  So plaintiffs lost their lost profits based on breach 
of contract. 

• Damages for Misrepresentation 

The plaintiffs did better in collecting damages for misrepresentation, based on some ill-advised 
statements by Tornier representatives and Tornier's inconsistent (which the court called fraudulent) 
handling of the distributors.  On the one hand, Tornier told Boyd and Wetherill that it was going to acquire 
bigger and better products and make them exclusive on these new product lines.  Tornier encouraged 
Boyd and Wetherill to drop all non-Tornier products.  It told them that Tornier looked forward to a "long, 
productive relationship" with them.  In response, both distributors began dropping their non-Tornier 
product lines in anticipation of picking up Tornier's new products. 

At the same time, Tornier had decided internally that Boyd and Wetherill were not the distributors of the 
future and began planning for alternative distributors to replace them.  When Boyd and Wetherill failed to 
meet Tornier's sales quotes (which the court called "unreasonable"), Tornier terminated them and brought 
in their replacement.  As noted, by then both distributors were dependent on Tornier and could not 
survive the loss of Tornier's business. 

So the court concluded that there was sufficient evidence to support damages on the misrepresentation 
claims.  But the jury awarded damages based on lost profits for six years and assumed a growth rate of 
20%.  This was too much for the appeals court.  Even the plaintiff's own expert said that he expected 
medical companies to grow at less than 20% and that 20% growth was not sustainable.  In this regard, 
the plaintiffs' timing was not favorable.  The original agreements were signed in 2003 and were 
terminated for failing to meet 2007 quotas.  But the trial was in 2009 and the severe recession turned any 
pre-recession growth forecasts into fantasies.   

Tornier had argued that damages should be limited to one year, since the agreements were for one year 
terms.  But the applicable law permitted lost profit damages in tort (which misrepresentation is) to exceed 
the term of the contract.  So the plaintiffs were not limited to the term of the agreement, but the court did 
not provide an alternative formulation for calculating the plaintiffs' lost profits.  Instead, it remanded the 
case to the trial court to recalculate damages "consistent with this opinion." 

• Punitive Damages 

Another loser for the plaintiffs.  As noted above, the jury awarded the plaintiffs $2 million each, which the 
trial judge overturned.  The appeals court agreed that punitive damages were not applicable to this 
situation.  Punitive damages can be awarded upon a showing of "outrageous conduct that demonstrates 
actual or legal malice."  Actual malice may be shown by spite, hatred, ill will, or vindictive motives.  Legal 
malice may be shown by reckless indifference for an act's consequences.   

The appeals court agreed that Tornier engaged in tortious behavior, even fraudulent behavior.  But its 
behavior did not rise to the level required for punitive damages. 

There are some interesting aspects to the court's decision.   

• The court held the parties to their contract.  The lost profits waivers in the agreements were 
enforced, so the distributors' claim for lost profits based on breach of contract failed.  
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• But the court looked beyond the contract, showing that the written contract can be just the starting 
point.  Statements that are outside the contract can create as much, if not more, liability, 
particularly when, as here, the statements to the distributors were not consistent with Tornier's 
own internal strategy.  

• Damages in tort are not limited to the term of the contract.  So plaintiffs in a breach of contract 
action will be encouraged to find tort claims to bring in addition to breach of contract claims. 

The Boyd v. Tornier case illustrates some interesting legal reasoning and principles which could favor 
either side in a distributor termination.  But it also illustrates the consequences of some dishonest conduct 
that could have been avoided. 

Interesting and Novel Approach to M&A 

There are a number of reasons to complete a merger and acquisition transaction - increase market share, 
acquire a competitor, obtain patents, obtain customers, expand product lines and others.  But weakening 
the currency?  That is new. 

An August 24 article in the Japanese business newspaper, Nikkei Veritas, reports that the Japanese 
government is encouraging Japanese businesses to make overseas' acquisitions to weaken the yen 
against the dollar.  The strong yen has played havoc with the Japanese economy for a number of years, 
making its exports less competitive, squeezing the profit margins of its exporting enterprises, and 
exacerbating deflation by making imports cheaper.  So the Japanese government is doing what it can to 
make the yen weaker, especially against the dollar. 

One of these actions is to encourage overseas' acquisitions.  It has established a $100 billion fund to help 
Japanese firms to acquire overseas businesses and concession rights to natural resources.  In fact, the 
article points out, Japanese businesses have already stepped up their overseas acquisitions and 
investments, noting that the number of overseas acquisitions by Japanese companies is at the highest 
level since 2000. 

But the article calls this a "highly unconventional" form of currency intervention.  Its unintended 
consequences could include loss of jobs in Japan to foreign countries, export of technology, and 
encouraging the "hollowing-out" of Japanese manufacturing.  It will be interesting to see if this strategy of 
weakening the currency creates more good than harm. 

 

For more information about this or any other corporate law topic, please contact Stephen Proctor, Chair of 
the Business Group, at 847.734.8811 or via e-mail at sproctor@masudafunai.com.  
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About the Business Group 

The Business Group at Masuda Funai is at the 
core of our extensive commercial practice. Our 
Business lawyers provide comprehensive legal 
advice and counseling to clients on a wide range 
of business issues from complex corporate and 
financing transactions to general day-to-day 
operational issues. We strive to provide, in a 
timely and personal manner, services that are 
tailored to each client's needs. We place special 
emphasis on clearly explaining U.S. laws and 
practices to our foreign clients doing business in 
the United States. 

About Masuda Funai 

Masuda Funai is a full-service law firm 
representing international and domestic companies 
operating and investing in the United States. Our 
45 attorneys located in Chicago, Schaumburg and 
Los Angeles counsel clients in every aspect of 
business, including establishing, acquiring, and 
financing operations; ownership, development and 
leasing of real estate; transfer of overseas 
employees to the U.S.; employment, labor, and 
benefits counseling and dispute resolution; 
intellectual property, copyright and trademark; 
business litigation; creditors' rights and business 
risk management; structuring the distribution and 
sale of products and services throughout the U.S.; 
and estate planning and administration. 
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