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Two-Member Labor Board Lacks Authority; Over 500 NLRB Cases 
in Doubt 

By Alan M. Kaplan 

On June 17, 2010, the United States Supreme Court overturned one 
decision and put into question over 500 decisions issued by the 
National Labor Relations Board (“NLRB”), the agency responsible for 
holding union elections and prosecuting unfair labor practices by 
employers and unions. In New Process Steel, L.P. v. National Labor 
Relations Board, Case No. 08-1457, the Court, in a 5-4 decision, ruled 
that the two-member NLRB did not have the authority to issue any 
decisions. Of the 500 decisions issued by the NLRB, losing litigants 
had appealed only a small number of the decisions to the federal 
appellate courts. The Supreme Court reversed the decision of the 7th 
Circuit Court of Appeals in Chicago and disagreed with the appeals 
courts for the 1st, 2nd, 4th and 10th Circuits. The Supreme Court 
agreed with the District of Columbia Circuit Court of Appeals. 

The two members of the Board who issued these decisions were one 
Democratic and one Republican member of the Board who reportedly 
agreed on 90% of the cases pending at the Board. Other cases have 
been held up for a number of years, including one handled by our Firm 
which has been pending at the Board for over three years. 

By statute, the NLRB has a five-member Board appointed by the 
President and confirmed by the Senate. However, in late 2007, the four 
members of the Board knew that their membership was dropping to 
only two members and they wanted to ensure the Board’s continued 
role in issuing decisions. They were seeking to fulfill the fundamental 
purpose of the National Labor Relations Act, which is “to eliminate the 
causes of certain substantial obstructions to the free flow of commerce 
and to mitigate and eliminate these obstructions.” Thus, the four 
members delegated to three members all of the NLRB’s powers. The 
NLRB believed that two members could exercise the NLRB’s power as 
a quorum of three and continue to issue decisions. In part, the NLRB 
relied upon an opinion of the Department of Justice’s Office of Legal 
counsel issued in 2003.   The NLRB operated with two members from  
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January 2008 until March 2010, during which NLRB issued only unanimous decisions, when the one 
Republican and one Democratic member agreed with the result. 

The Supreme Court disagreed, ruling that only three members could act as the NLRB’s Board. In an analysis of 
the statutory language, the court ruled that the two remaining members could not act for the Board as a 
quorum. Justice Stevens wrote the majority opinion, joined by Justices Roberts, Scalia, Thomas and Alito. 
Justices Kennedy, Ginsburg, Breyer and Sotomayor disagreed. As Chairman Liebman of the NLRB’s Board 
wrote in her statement, “we brought finality to labor disputes…We believed that our position…served the public 
interest in preventing a Board shutdown.”  

Fortunately, on June 22, 2010, the Senate confirmed two Board members. They are Mark Pearce, who has 
represented unions and was appointed by President Obama as a recess appointment, and Brian Hayes, the 
current Republican Labor Policy Director of the Senate’s Committee on Health, Education, Labor & Pensions. 
With the previous recess appointment of Craig Becker, the Board is now acting with five members. However, 
that will not last long, because Peter Schaumber’s term expires in August. The Board will then have three 
Democratic members and one Republican member.  

As a result, many are predicting that the NLRB will issue decisions that overturn prior rulings and help unions 
organize employees. To prepare for these new decisions, the Firm offers a union avoidance audit, training of 
supervisors to avoid unionization and advice and counsel on how best to maintain a union-free work 
environment. All employers should be concerned because the Board has jurisdiction over all companies 
engaged in interstate commerce and unions can demand a union election of any group consisting of two or 
more employees. 

 

FMLA Applies to Non-Traditional Family Arrangements 

By Frank J. Del Barto 

On Tuesday, June 22, 2010, the U.S. Department of Labor (“DOL”) released Administrator’s Interpretation No. 
2010-3 (the “Interpretation”) which is intended to clarify the definition of “son and daughter” under the Family 
and Medical Leave Act (“FMLA”). The Interpretation was released to clarify “that an employee who assumes the 
role of caring for a child receives parental rights under the FMLA regardless of the legal or biological 
relationship.” Recognizing that many children today are cared for in non-traditional family arrangements, 
including arrangements in the lesbian-gay-bisexual-transgender community, this clarification by the DOL is 
intended to provide additional guidance to employers in applying the FMLA to the workplace. 

Generally, the FMLA entitles an eligible employee to take up to 12 workweeks of job-protected leave due to the 
birth of a son or daughter and to care for a son or daughter, placement of a son or daughter with the employee 
for adoption or foster care and to care for a son or daughter with a serious health condition. The definition of 
son or daughter under the FMLA includes not only “a biological or adopted child, but also a foster child, a step 
child, a legal ward, or a child of a person standing in loco parentis.” Citing to Congress’ intent, various case law 
and Black’s Law Dictionary, the Interpretation indicates in part that loco parentis means “in place of the parent” 
and “is commonly understood to refer to a person who has put himself in the situation of a lawful parent by 
assuming the obligations incident to the parental relations without going through the formalities necessary to 
legal adoption. The key in determining whether the relationship is in loco parentis is found in the intention of the 
person allegedly in loco parentis to assume the status of parent towards the child.” As such, the Interpretation 
clarifies that even employees who have no biological or legal relationship with a child may still stand in loco 
parentis to the child and be eligible for FMLA leave benefits.   
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The Interpretation provides several non-traditional scenarios where FMLA leave is available: 

• An employee provides day-to-day care for his or her unmarried partner’s child (with whom there 
is no legal or biological relationship) but does not financially support the child, the employee 
could be considered in loco parentis and be entitled to FMLA to care for the child if the child 
had a serious health condition, 

• An employee who will share equally in the raising of a child with the child’s biological parent 
would be entitled to leave for the child’s birth because he or she will stand in loco parentis to 
the child, 

• An employee who will share equally in the raising of an adopted child with a same sex partner, 
but who does not have a legal relationship with the child would be entitled to leave to bond with 
the child following placement, or to care for the child if the child had a serious health condition 
because the employee stands in loco parentis to the child, 

• A grandparent takes in a grandchild and assumes ongoing responsibility for raising the child 
because the parents are incapable of providing care or an aunt assumes responsibility for 
raising a child after the death of the child’s parents or an adopted child with a same sex partner. 

Further, the Interpretation notes that (1) the fact that a child has a biological parent in the home, or has both a 
mother and father, does not prevent a finding that the child is the “son or daughter” of an employee who lacks a 
biological or legal relationship with the child for purposes of taking FMLA leave and (2) neither the statue nor 
the regulations limit the number of parents a child may have for FMLA purposes. 

To establish eligibility under the new in loco parentis guidance, the Interpretation provides that when an 
employer has questions about whether an employee’s relationship to a child is covered under the FMLA, the 
employer may require the employee to provide reasonable documentation or statement of family relationship. 
According to the Interpretation, a simple statement asserting that the requisite family relationship exists is all 
that is needed in situations where there is no legal or biological relationship. Although the Interpretation 
provides clarity with regards to in loco parentis, it also seems to lower the FMLA documentation burden on non-
traditional arrangements versus the more traditional FMLA leave request requirements. 

 

DOL Issues Final Rules on QDRO Distributions 

By Frank J. Del Barto 

On June 10, 2010, the U.S. Department of Labor (“DOL”) announced the issuance of a final rule (“the Rule”) 
which clarify certain timing issues with respect to domestic relations orders and qualified domestic relations 
order (QDRO) under section 206(d)(3) of ERISA. The Rule, which the DOL was required to issue in response to 
a specific directive contained in the Pension Protection Act of 2006, is effective on August 9, 2010. 

Section 206(d)(3) of Title I of ERISA and the related provisions of section 414(p) of the Internal Revenue Code 
provide a limited exception to the prohibition against the assignment or alienation of pension benefits. The 
exception permits a plan participant’s benefits to be assigned to an alternate payee pursuant to a QDRO. An 
alternate payee is defined as the participant’s spouse, former spouse, child or other dependent(s) provided for 
in a QDRO.  

In accordance with the ERISA QDRO provisions, a plan sponsor is required to have specific administrative 
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procedures in place to determine if a domestic relations order is to be considered a QDRO. The plan’s 
procedures must (1) be reasonable, (2) be in writing, (3) require the prompt notification of participants and the 
alternate payees upon receipt of the order and (4) permit the alternate payee to designate representatives for 
notice purposes. Further, within a reasonable period of time, the plan administrator must determine whether the 
domestic relations order received by the plan will be considered a QDRO and notify the alternate payees of the 
plan’s determination. The QDRO provisions also provide for a specific procedural protection that requires plan 
administrators to separately account for any amounts that would have been payable to the alternate payee for a 
period of up to 18 months during which the issue of the qualified status of the order is being determined. 

In pertinent part, the Rule provides: 

Subsequent Domestic Relations Orders: The new Rule provides that a domestic relations order that 
otherwise meets the requirements to be a QDRO will not fail to be treated as a QDRO solely because the order 
is issued after, or revises another domestic relations order or QDRO. Examples within the Rule illustrate (1) a 
subsequent order revising an earlier QDRO involving the same parties and (2) a subsequent order involving the 
same participant and a different alternate payee.  

Timing of Domestic Relations Orders: The new Rule provides that a domestic relations order that otherwise 
meets the requirements of a QDRO will not fail to be QDRO solely because of the time at which it was issued. 
Examples within the Rule illustrate that a domestic relations order will not fail to be a QDRO solely because it 
was issued: (1) after the participant’s death, (2) after the parties’ divorce or (3) after the participant’s annuity 
starting date. 

Requirements and Protections: Lastly, the new Rule provides that any domestic relations order that meets 
the requirements above (Subsequent and/or Timing) are still subject to same requirements that apply to all 
QDROs and provides for specific examples to illustrate its application. 

Because the determination of whether a domestic relations order is to be considered a “qualified” order is a 
fiduciary act under ERISA, we recommend that all plan sponsors review their written QDRO determination 
procedures and familiarize themselves with the new Rule’s requirements and illustrative examples. 

 

MFEM on the Go . . . 

On Thursday, June 17, 2010, Nancy Sasamoto, Frank Del Barto and a representative from the U.S. 
Department of Labor (“DOL”) presented “Working With The FMLA” to the German Chamber of Commerce’s HR 
Executive Circle, which is composed on senior-level human resource professionals from German subsidiaries in 
the Chicago area. Frank provided an overview of the FMLA’s eligibility, notice and employee handbook policy 
requirements, and the DOL representative spoke on the DOL’s enforcement authority and the most common 
problems that employers make. According to the DOL, poor communications between the employee and 
employer appears to be the main reason that employees file complaints with the DOL. The DOL emphasized its 
main goal is education and that as part of its investigation it will require a review of the employer’s FMLA policy. 
The informal “round table” discussion that followed gave all attendees an opportunity to share their challenges 
and solutions for FMLA compliance. 
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For more information about this or any other employment law topic, please contact Nancy Sasamoto, Chair of 
the Employment, Labor & Benefits Group, at 312.245.7500 or via email at nsasamoto@masudafunai.com. 

 

About the Employment,  Labor & Benefits 
Group 

Masuda Funai’s Employment, Labor and Benefits 
Group provides expertise in all aspects of 
employment and labor law. Our attorneys represent 
management in everything from day-to-day 
counseling to employment litigation, training, 
reorganizations, benefits and compensation plans, 
OSHA issues, union campaigns and collective 
bargaining. Our attorneys regularly conduct 
employment audits, present seminars and publish 
articles and newsletters to help keep our clients up 
to date about the ever-changing world of 
employment and labor law. 

About Masuda Funai 

Masuda Funai is a full-service law firm representing 
international and domestic companies operating and 
investing in the United States. Our 45 attorneys 
located in Chicago, Schaumburg and Los Angeles 
counsel clients in every aspect of business, 
including establishing, acquiring, and financing 
operations; ownership, development and leasing of 
real estate; transfer of overseas employees to the 
U.S.; employment, labor, and benefits counseling 
and dispute resolution; intellectual property, 
copyright and trademark; business 
litigation; creditors' rights and business risk 
management; structuring the distribution and sale of 
products and services throughout the U.S.; and 
estate planning and administration. 
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