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Introduction

It is not uncommon for business entities in litigation to seek to 
introduce opinion testimony on lost profits or other issues con-
cerning company finances through their owners or company 

executives. For instance, a company in litigation may disclose and 
rely upon its chief financial officer as an expert witness concerning 
damages, especially if that executive is trained as a certified public 
accountant and/or has other valuation credentials. 

However, in some instances, litigants in federal court may seek to 
introduce lay opinion testimony through their owners or company 
executives on issues of damages or finances instead of introducing 
such testimony through in-house or retained expert witnesses. 
Typically, lay opinion witnesses are not subject to the same 
qualification, disclosure, and reporting requirements as are expert 
witnesses  (See, e.g., Fed.R.Civ.P. 26[a] [2].).

While sometimes lay opinion testimony is admissible as to lost 
profits or other financial matters, the governing evidentiary rules 
can be less than clear, and the case law interpreting such rules 
less than consistent. As such, a federal court litigant relying on lay 
opinion testimony to prove damages or interpret financial data 
is at risk of having such testimony stricken if the court determines 
such opinions require specialized or technical knowledge generally 

reserved to experts. In other words, at least as far the federal courts 
are concerned, sometimes the “experts” really do know best. 

Applicable Federal Rules of Evidence

The Federal Rules of Evidence provide for two categories of opinion 
testimony: lay and expert. 

Rule 701, Opinion Testimony by Lay Witnesses, provides: 

If a witness is not testifying as an expert, testimony in the form 
of an opinion is limited to one that is: (a) rationally based on 
witness’s perception; (b) helpful to clearly understanding the 
witness’s testimony or to determining a fact in issue; and (c) not 
based on scientific, technical, or other specialized knowledge 
within the scope of Rule 702. Fed.R.Evid. 701. 

The final requirement of Rule 701, excluding lay testimony based on 
scientific, technical or other specialized knowledge within the scope 
of Rule 702, was added by amendment in 2000 and is designed “to 
eliminate the risk that the reliability requirements set forth in Rule 
702 will be evaded through the simple expedient of proffering an 
expert in lay witness clothing” (Fed.R.Evid. 701, Advisory Comm. 
Note, 2000 Amendment.). 
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Rule 702, Testimony by Expert Witnesses, provides:

A witness who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the form of 
an opinion or otherwise if: (a) the expert’s scientific, technical, 
or other specialized knowledge will help the trier of fact to 
understand the evidence or to determine a fact in issue; (b) the 
testimony is based on sufficient facts or data; (c) the testimony 
is the product of reliable principles and methods; and (d) the 
expert has applied the principles and methods reliably to the 
facts of the case. Fed.R.Evid. 702. 

Application of Rule 701 of the Federal Rules of Evidence

It is sometimes tempting, and under some circumstances 
advantageous, for litigants to proffer financial opinions through a 
business owner or company executive as lay testimony under Rule 
701 of the Federal Rules of Evidence in lieu of disclosing an expert 
under Rule 702. Most often, this is motivated by a desire to save on the 
expense of an outside expert and/or avoid the expert disclosure and 
reporting requirements under Rule 26(a)(2) of the Federal Rules of 
Civil Procedure (See Fed.R.Civ.P. 26[a] [2].). Avoiding expert disclosure 
and reporting also may be perceived to create certain tactical 
advantages. Additionally, as a practical matter, the business owner 
or executive may be the most knowledgeable about the company’s 
finances and an outside expert might not be needed if calculation of 
business damages is based upon the witness’s personal knowledge 
and readily evident from the company’s financial records. 

Indeed, the Advisory Committee’s notes clarify that the intent of 
the 2000 amendment to Rule 701 excluding lay testimony based 
on scientific, technical or other specialized knowledge within the 
scope of Rule 702 was not to eliminate the admission of lay opinion 
testimony as to lost profits:

… [M]ost courts have permitted the owner or officer of a 
business to testify to the value or projected profits of the 
business, without the necessity of qualifying the witness as 
an accountant, appraiser, or similar expert. See, e.g., Lightning 
Lube, Inc. v. Witco Corp., 4 F.3d 1153 (3d Cir. 1993) (no abuse of 
discretion in permitting the plaintiff’s owner to give lay opinion 
testimony as to damages as it was based on his knowledge 
and participation in the day-to-day affairs of the business). 
Such opinion testimony is admitted not because of experience, 
training or specialized knowledge within the realm of an expert, 
but because of the specialized knowledge that the witness has 
by virtue of his or her position in the business. This amendment 
does not purport to change this analysis. Fed.R.Evid. 701, 
Advisory Comm. Note, 2000 Amendment. 

Generally, federal courts allowing owners or officers of a business to 
testify on lost profits have been limited to cases where the alleged 
damages are based upon the personal knowledge of the witness 
and can be readily confirmed by the company’s financial statements 
through basic mathematics or simple projections (See, e.g., Meaux 
Surface Protection, Inc. v. Fogleman, LLC, 607 F.3d 161 [5th Cir. 2010] 
[parent company’s chief financial officer permitted to testify as a fact 
or lay opinion witness, not as an expert, on lost profits of subsidiary 
based on his familiarity with the subsidiary’s financial performance.]; 
Diesel Machinery, Inc. v. B.R. Lee Industries, Inc., 418 F.3d 820 [8th Cir. 
2005] [Business owner’s testimony on lost profits, including personal 
knowledge of growth rate and duration of projection, deemed 
sufficient.]). 

Yet, as opinion testimony on lost profits often requires more complex 
analysis and assumptions requiring technical or other specialized 
knowledge, several federal courts have disallowed lay opinion 
testimony concerning lost profits and other matters of financial 
analysis (See, e.g., James River Ins. Co. v. Rapid Funding, LLC, 658 F.3d 
1207 [10th Cir. 2011] [lay opinion of plaintiff’s principal as to value 
of plaintiff’s real estate, impacted by depreciation and deterioration, 
improperly admitted as requiring technical or specialized 
knowledge.]; Von der Ruhr v. Immtech Int’l, Inc., 570 F.3d 858 [7th Cir. 
2009] [business owner’s personal knowledge deemed insufficient 
to allow his lay opinion testimony on lost profits concerning a 
new product in a complex market.]; Compania Administradora 
de Recuperacion de Activos Administradora de Fondos de Inversion 
Sociedad Anonima v. Titan Int’l, Inc., 533 F.3d 555, 560 [7th Cir. 2008] 
[plaintiff’s president could not give valuation opinions concerning 
corporate assets as a lay witness, because he lacked personal 
knowledge concerning such assets.]).

As most litigators and retained experts well know, the federal courts 
have developed a robust body of law to assess the reliability of 
expert testimony under Rule 702 (See, e.g., Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 43 F.3d 1311 [9th Cir. 1995]). Yet, proffering 
testimony under Rule 701 does not shield lay opinions from similar 
reliability requirements (See, e.g., e360 Insight, Inc. v. Spamhaus 
Project, 658 F.3d 637 [7th Cir. 2011] [inconsistent testimony of business 
owner on lost profits deemed unreliable and excluded whether 
witness was considered a lay or expert witness]; Zenith Elecs. Corp. v. 
WH-TV Broad Corp., 395 F.3d. 416, 419-20 [7th Cir. 2005] [both expert 
and lay testimony is inadmissible where it consists of unsupported 
inferences]; Macy’s, Inc. v. Johnson Controls World Services, Inc., 670 
F.Supp.2d 790 [N.D. Ill. 2009] [lay opinion testimony on lost profits 
excluded where witness could not sufficiently explain projections 
and where based on unreliable assumptions]).

In sum, reliance upon business owners or company executives for lay 
opinion testimony concerning complex financial analysis can give 
rise to a dangerous trap for unwary counsel. 

The Echo Case

Illustrative is Echo, Inc. v. Timberland Machines & Irrigation, Inc., 2011 
WL 148396, 84 Fed.R.Evid.Serv. 692 (N.D.Ill. 2011); aff’d 661 F.3d 959 
(7th Cir. 2011). In that case, Echo, Incorporated (“Echo”) supplied 
outdoor power equipment to Timberland Machines & Irrigation, 
Inc. (“TMI”), a Connecticut-based distributor. Echo terminated the 
parties’ distributorship agreement. In response, TMI brought a claim 
against Echo alleging that the termination was improper under the 
Connecticut Franchise Act, Conn.Gen.Stat. § 42-133f (2011). TMI 
sought approximately $50 million in damages. 

Echo moved for summary judgment on several grounds, including 
that less than 50 percent of TMI’s sales and gross profits resulted from 
its business with Echo and thus TMI did not qualify as a franchise under 
the Connecticut Franchise Act (See, e.g., Rudel Mach. Co., Inc. v. Giddings 
& Lewis, Inc., 68. F.Supp.2d 118, 124-28 [D.Conn. 1999] [interpreting 
the Connecticut Franchise Act]). In opposition to Echo’s summary 
judgment motion, TMI submitted an affidavit from TMI’s president 
aimed at establishing that more than 50 percent of TMI’s sales and 
gross profits resulted from its Echo business. In turn, Echo moved 
to strike portions of the affidavit of TMI’s president, contending that 
the president was not disclosed or qualified as an expert and yet he 
relied on technical or specialized knowledge of accounting and legal 
principles in formulating the opinions in his affidavit. 
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sales amount (Id.). The court found that the president’s affidavit thus 
had overstated the percentage of TMI’s gross sales attributable to its 
sales of Echo products, which was well below the 50 percent threshold 
required under the Connecticut Franchise Act (Id.). 

Conclusion

This is not to say that business owners and executives cannot 
provide any lay financial opinions. For example, in addition to the 
lost profits cases cited above, in one recent case a former financial 
accounting manager was allowed to organize business records and 
information into charts and spreadsheets, but she was not allowed 
to interpret the data summarized or offer an opinion on the ultimate 
issue before the court (In re Furr’s Supermarket, 373 B.R. 691, 704 [10th 
Cir. BAP 2007]). Likewise, a business owner or executive is sometimes 
able to testify as to the value of a company asset, such as particular 
inventory (See, e.g., Twenhafel v. State Auto Prop. & Cas. Ins. Co., 581 
F.3d 625, 630 [7th Cir. 2009]). 

But, on the whole, litigants must tread very carefully when relying 
upon lay opinion testimony concerning complex financial or 
valuation opinions. Although the Advisory Committee Notes to Rule 
701 explain that a business owner or officer is allowed to testify to the 
value or projected profits of the business without being qualified as 
an expert, in many cases, opinion testimony relying on this exception 
to Rule 702 has been rejected by the federal courts. There is often 
a fine line between knowledge particular to one’s employment 
duties and specialized knowledge deemed to fall within the realm 
of experts. Also, even if the lay witness happens to possess expert 
qualifications, the failure to timely disclose the witness as an expert 
and submit an appropriate expert report pursuant Rule 26(a)(2) of 
the Federal Rules of Civil Procedure may preclude the admission of 
the witness’s opinion testimony (See, e.g., Fed.R.Civ.P. 26[a] [2]; Echo, 
Inc., 2011 WL 148396, at *4, 84 Fed.R.Evid.Serv. 692 [plaintiff failed 
to disclose its president as an expert in accordance with pre-trial 
deadlines and there was no basis in record to conclude he was an 
expert in financial accounting.]). Finally, when it comes to financial 
analysis, federal courts are very reluctant to admit lay opinion 
testimony which includes interpretive analysis of the underlying data 
(See., e.g., Zenith Electric Corp. v. WH-TV Broad Corp., 395 F.3d 416, 420 
[7th Cir. 2005] [“Rule 701…does not assist [plaintiff], because [the 
disputed testimony] depends upon inferences to be drawn from 
the raw data, rather than these data…themselves.”]; Echo, Inc., 2011 
WL 148396, at *3-4, 84 Fed.R.Evid.Serv. 692 [striking from evidence 
opinion testimony of plaintiff’s president containing “interpretative 
decisions” concerning plaintiff’s  financial statements.]).     

Steven L. Katz is a Senior Litigation Principal and serves as a Managing 
Director of Masuda, Funai, Eifert & Mitchell, Ltd., headquartered in 
Chicago, Illinois. Mr. Katz has over 20 years of experience representing 
domestic and international business entities in complex commercial 
litigation and appeals across the county. Mr. Katz was lead counsel 
for the prevailing parties in Echo, Inc. v. Timberland Machines & 
Irrigation, Inc., discussed herein and listed as “One of the Ten Key 
Economic Damage Cases of 2012” in Dunn on Damages, Issue 10, 
Spring 2013, Robert L. Dunn. Mr. Katz also regularly counsels clients 
on product distribution, antitrust and intellectual property matters. 
He can be reached at (312) 245-7500 or at skatz@masudafunai.com.  
For additional information about the author, see please  
http://www.masudafunai.com/showbio.aspx?Show=2251.

The district court noted that the affidavit of TMI’s president contained 
any number of “interpretive decisions” such as: (1) excluding certain 
expenses associated with one division of TMI from his gross profits 
and total sales calculations on the basis that such division had not 
been profitable; (2) deducting a portion of TMI’s freight costs from 
the gross profits attributable to Echo; (3) including as direct TMI 
sales, commissions received by TMI from Echo for facilitating sales 
to an Echo house account; and (4) including sales attributable to an 
Echo affiliate in the total sales figures (Echo, Inc., 2011 WL 148396, at 
*3, 84 Fed.R.Evid.Serv. 692.).

The district court concluded that the opinions expressed in the 
president’s affidavit fell outside the boundaries of lay opinion 
testimony and granted Echo’s motion to strike those portions of the 
affidavit (Echo, Inc., 2011 WL 148396, at *4, 84 Fed.R.Evid.Serv. 692.). 
According to the court, “a layperson lacking knowledge of accounting 
principles could not arrive at such complicated determinations” and, 
to “admit the analysis as lay opinion testimony would circumvent the 
restrictions on expert testimony as set forth in the Federal Rules of 
Evidence” (Id.). As a consequence of the court’s ruling on the motion 
to strike, it did not consider the opinions in the president’s affidavit 
and entered summary judgment in favor of Echo on TMI’s claim 
under the Connecticut Franchise Act (Id.).

On appeal, TMI alleged that the striking of its president’s affidavit 
was error as the president simply testified as to factual matters of 
which he had personal knowledge as company president. TMI 
argued that its president’s affidavit was akin to allowing a business 
owner or officer to testify “to the value or projected profits of the 
business, without [being qualified] as an accountant, appraiser, or 
similar expert” where that testimony is based on the “particularized 
knowledge that the lay witness has by virtue of his or her position in 
the business” as contemplated by the Advisory Committee Notes to 
Rule 701 of the Federal Rules of Evidence (Echo, Inc., 661 F.3d at 965, 
citing Titan Int’l, Inc., 533 F.3d at 550, 560; Von der Ruhr, 570 F.3d 858, 
862 [“In the realm of lost profits, lay opinion testimony is allowed 
in limited circumstances where the witness bases his opinion on 
particularized knowledge he possesses due to his position within 
the company.”]. ).

The United States Court of Appeals for the Seventh Circuit affirmed 
the grant of summary judgment in favor of Echo (Echo, Inc., 661 F.3d 
at 969). The court ruled that the district court correctly excluded the 
president’s opinions regarding both the calculation of gross profits 
and gross sales (Id. at 965-966). 

As to gross profits, the Echo court noted that regardless of whether 
the president’s opinions constituted expert testimony, the president’s 
decision to exclude one division’s sales and profits from the 
calculation of total corporate gross profits must be stricken because 
it rested on nothing more than his “say-so” rather than a statistical 
analysis or any analysis for that matter (Echo, Inc., 661 F.3d at 965). 
Including this division’s profits proved fatal to TMI’s contention as 
part of its franchise claim that 50 percent or more of its total gross 
profits were attributable to its Echo business (Id.). 

Turning to the gross sales analysis, the court determined that 
the affiant in his role as corporate president likely could assess 
commissions received from Echo for facilitating sales to an Echo 
house account when calculating TMI’s total sales (Echo, Inc., 661 F.3d 
at 966). However, the court concluded that it was inappropriate for 
TMI’s president to claim the entire revenue from such sales within the 
calculation of TMI’s total sales when the commission actually received 
by TMI for facilitating such sales was but a small fraction of the total 


