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Court Refuses to Change Standard for Corporate Criminal  
Liability 
 
Based on a 1909 U.S. Supreme Court decision, the standard for holding a 
corporation criminally responsible for the actions of its employee has 
been whether the employee's actions were a) taken within the scope of 
employment and b) for the benefit of the corporation.  Critics of this 
standard sought to change it using a recent 2nd Circuit Court of Appeals 
case, but they were not successful.  (U.S. vs. Ionia Management 
S.A., Dockets 07-59801-cr, 08-1387-cr, Decided January 20, 2009) 
  
The M/T Kriton is an oil tanker managed by Ionia, a Liberia corporation 
headquartered in Greece.  Ionia was charged with violating anti-pollution 
criminal statutes because, from January 2006 to April 2007, members of 
its crew deliberately discharged oily waste water into the high seas, using a 
"magic hose" that bypassed the ship's Oily Water Separator, then lying 
to the U.S. Coast Guard and falsifying records to hide the violation.  
Ionia was convicted, based on the actions of its employees, the ship's 
crew members.  The penalties included a fine of $4.9 million. 
 
Some business advocacy groups, including the U.S. Chamber of Com-
merce, The Association of Criminal Defense Lawyers, and The National 
Association of Manufacturers, argued for a different standard when hold-
ing corporations criminally liable for acts of their employees.  Citing re-
cent employment cases, state laws, and the Model Penal Code, these or-
ganizations argued (through a legal brief filed with the court) that corpo-
rations should be able to show that they had reasonable and effective 
policies in place to deter the conduct and the employees failed to take 
advantage of the policies.  For example, in a sexual harassment claim, the 
U.S. Supreme Court has given corporations the ability to avoid liability by 
implementing effective anti-sexual harassment policies.  But the Court of 
Appeals declined to change the standard for corporate criminal liabil-
ity, noting that a compliance program "however extensive, does not im-
munize the corporation from liability when its employees, acting within 
the scope of their authority, fail to comply with the law."  The court 
noted that a corporate compliance program "may be relevant to whether 
an employee was acting in the scope of his employment, but it is not a 
separate element." 
 
Professor John Hasnas of the Georgetown University Law Center 
(quoted in The National Law Journal, January 21, 2009) does not agree with 
the Court's decision and believes the standard for corporate criminal  
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liability should be changed.  "We're talking about the situation in which a corporation is held criminally liable 
for the actions of even one rogue employee," said Professor Hasnas.  But he also acknowledged that a change 
which could be perceived as giving corporations an additional defense and a way to escape criminal liability 
would be very difficult to make in the current climate. 
 

Violators Pay $3.5 Billion in Fines for Price Fixing Under Bush Administration 

Although criticized for its alleged lax enforcement of anti-trust laws, the Bush Administration set a record for 
price-fixing fines.  Violators have paid $3.5 billion in the last eight years in criminal price-fixing fines.  The 
fines included a fine against Samsung Electronics of $300 million for price fixing in dynamic random access 
memory (DRAM) chips and against Mitsubishi Corporation of $134 million for price fixing of graphite elec-
trodes.  One factor encouraging these heavy fines was an amnesty program that was more lenient to the first 
company to confess involvement in a price-fixing cartel and more severe for later confessed violators.  Of 
course, the Obama Administration is not expected to soften the enforcement policy.  In addition, in the face 
of falling prices, competitors may be tempted more than ever towards illegal price-fixing.  So a tougher en-
forcement policy may uncover more actual violations.  (As an aside, this report was described in The National 
Law Journal of January 30, 2009.  However, a search of the Department of Justice website did not show the 
report.  It is unclear if this is due to the searcher's lack of skill or due to the report being taken off the DOJ 
website by the incoming Obama Administration.) 
 
 
U.S. Enforcement of Merger Rules Results in Panasonic - Sanyo Merger in Japan 
 
In the January 26 update, we noted the increasing international enforcement of anti-trust laws.  This was well 
illustrated by news that the Panasonic - Sanyo merger in Japan is being delayed by the U.S. Justice Depart-
ment's review of the merger and its effect in the United States (The Japan Times, January 30, 2009).  Panasonic, 
based in Japan and one of the largest consumer electronics and technology companies in the world, planned 
to acquire Sanyo, a well-known but struggling Japanese consumer electronics firm, by the end of March.  But 
the U.S. Justice Department review has delayed this schedule until May or even August.  With both compa-
nies' financial position deteriorating, the concern is that the delay may adversely impact the synergies that the 
transaction was expected to produce. 
 
 For more information about this or any other corporate law topic, please contact Stephen Proctor, Chair of the Business Group, 
at 847.734.8811 or via email at sproctor@masudafunai.com. 
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About the Business Group 

The Business Group at Masuda Funai is at the core of our 
extensive commercial practice. Our Business lawyers pro-
vide comprehensive legal advice and counseling to clients 
on a wide range of business issues from complex corpo-
rate and financing transactions to general day-to-day op-
erational issues. We strive to provide, in a timely and per-
sonal manner, services that are tailored to each client's 
needs. We place special emphasis on clearly explaining 
U.S. laws and practices to our foreign clients doing busi-
ness in the United States. 

About Masuda Funai 

Masuda Funai is a full-service law firm with market lead-
ing strength representing international companies operat-
ing and investing in the United States, as well as assisting 
in the development of established domestic entities. Our 
45 attorneys located in Chicago, Schaumburg and Los 
Angeles counsel clients in every aspect of business, includ-
ing establishing, acquiring, financing and selling opera-
tions and facilities; business litigation; creditors' rights 
and credit, supply and other business risk manage-
ment; bankruptcy litigation; transferring overseas employ-
ees to the U.S.; employment, union and benefit counsel-
ing, negotiations and litigation; structuring the distribution 
and sale of products and services throughout the U.S.; 
intellectual property, copyright and trademark; and owner-
ship, development and leasing of real estate. 
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