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Frank Del Barto to Receive Distinguished Service Award 

Last week, Frank Del Barto was notified by the John Marshall Law 

School that he will be awarded a Distinguished Service Award for his 

representation of military veterans.  For the past five years, Frank has 

represented military veterans and their dependents in pursuing their 

service-connected disability claims with the Department of Veterans 

Affairs.  Currently, he is assisting a World War II veteran, a Vietnam 

veteran, and the adult daughter of a deceased Vietnam veteran who 

suffers from a disease related to the use of Agent Orange during the 

war.  The award will be presented at the 2012 Freedom Award and 

Distinguished Services Awards Luncheon in May 2013. 

Congratulations, Frank. The firm is very proud of his efforts and 

accomplishments on behalf of veterans. 

Ohio Supreme Court Expands the Rights of Employees 

By Alan M. Kaplan 

[Editor’s Note:  Mr. Kaplan is licensed to practice law in Illinois, Ohio 

and Kentucky.] 

Ohio’s Supreme Court expanded the rights of employees to file 

lawsuits alleging that a company terminated them in retaliation for filing 

a workers’ compensation claim. Under Section 4123.90 of Ohio law, a 

former employee must give written notice of intent to file suit against 

his former employer within 90 days following his “discharge.” However, 

the Court had to determine what happens when an employee does not 

immediately learn about his discharge. 

In Lawrence v. City of Youngstown, 2012 WL 4125873 (2012), the City 

suspended Keith Lawrence with pay on January 7, 2007.  A January 9 

letter drafted by the City notified Lawrence of his discharge effective as 

of the date of the letter. However, Lawrence claimed in his complaint 

that he did not learn of his discharge until February 19. Lawrence’s 

lawyer sent a letter to the City of Youngstown dated April 17,
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more than 90 days after January 9, but within 60 days after Lawrence stated he found out about his discharge. 

The county court hearing the case ruled in favor of the City, because the City received Lawrence’s letter more 

than 90 days after his discharge.  However, the Supreme Court disagreed.   

The Ohio Supreme Court reversed the lower court and allowed the case to continue. Section 4123.90 states 

that the employer has to receive written notice “within the ninety days immediately following the discharge,” and 

not “notice of the discharge.” Thus, the statute is “unambiguous.” It stated that courts should liberally construe 

the statute and that, therefore, an employer should make a good faith effort to communicate the fact of a 

discharge “within a reasonable time after the discharge.” Moreover, the Court noted that employers may notify 

an employee of a discharged by personal notification, hand-delivery or a certified letter. The Court did not view 

its ruling as creating a burden on employers in Ohio.  The ruling does, however, require that all employers 

should adopt a practice of informing their employees of discharges in a manner sufficient for the employer to 

prove that the employee actually received the notice.  Such a practice is useful throughout the United States as 

part of “best practices” for human resource departments.        

Employee Privacy – Employers Beware: Accepting Information Improperly Obtained Through Pre-

Texting Can Result in Huge Liability 

By Nancy E. Sasamoto  

The Illinois Supreme Court’s decision issued on October 18, 2012 provides a cautionary tale for employers 

investigating the potential breach of non-competition obligations (Lawlor v. Northern American Corporation of 

Illinois, 2012 IL 112530).  In Lawlor, the Supreme Court affirmed the jury’s verdict that the employer was liable 

when a private investigator improperly obtained the personal telephone records of a former employee.  For the 

first time, the Supreme Court expressly recognized the tort of intrusion upon seclusion in Illinois.   

The initial jury verdict of $65,000 in compensatory damages and $1.75 million dollars in punitive damages for 

the employee arose from facts commonly encountered by employers: a key sales person, who signed a non-

compete agreement, quit to work for a competitor and the employer decided to investigate if she violated her 

non-competition agreement.  In this case, Northern American asked its long-time corporate attorney to conduct 

the investigation.  The attorney retained a private investigation firm called Probe to assist with the investigation.  

North American provided the attorney and Probe with Lawlor’s date of birth, address, home and cellular 

telephone numbers and social security number.  Probe used this information when it requested another 

investigative entity, Discover, to obtain Lawlor’s personal phone records.  North American received and 

reviewed the phone records to see whether Lawlor was improperly contacting any of its customers.   

Lawlor initially sued for outstanding commissions and a declaration regarding the enforceability of the non-

competition agreement.  In the course of that litigation, she learned about the investigation and amended her 

complaint to include a claim for intrusion upon seclusion tort based on the “pretexting scheme” -- someone had 

pretended to be her to obtain her phone records.  North American filed a counterclaim alleging she breached 

her fiduciary duty of loyalty by attempting to direct business to a competitor while still working for North 

American and by disclosing confidential corporate sales information.  The case went to trial and while the jury 

found in favor of Lawlor on her claims, it also awarded North American $78,781 in compensatory damages and 

approximately $500,000 in punitive damages on its counterclaims against Lawlor.  The trial court reduced the 

jury’s punitive damages award in favor of Lawlor from $1.75 million dollars to $650,000.  Both parties appealed. 
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North American did not dispute that the actions of the investigator in obtaining Lawlor’s phone records 

constituted an intrusion into her seclusion; that she had a reasonable expectation of privacy in her phone 

records, and that the intrusion would be highly offensive to a reasonable person.  Rather, its defense was that it 

should not be liable for the conduct of the investigators because it had not personally obtained any phone 

records and that there was no agency relationship between North American and Probe or Discover. Rejecting 

this argument, the Court held that the jury could reasonably infer that North American was aware that Lawlor’s 

phone records were not publicly available, and that by requesting such records and providing Lawlor’s personal 

information, North American set into motion a process by which the investigators would pose as Lawlor to 

obtain the material. 

Another significant aspect of the case is that the Supreme Court reduced Lawlor’s punitive damages award to 

$650,000. The Court found that an award of punitive damages equal to the award of compensatory damages 

was warranted where there was no evidence that North American had an intentional, premeditated scheme to 

harm Lawlor.  Moreover, there was no evidence that Lawlor’s emotional distress caused her to miss work, seek 

medical attention or alter her daily normal activities to warrant a greater award. Nevertheless, the employer 

learned an expensive lesson:  protecting your company’s interest does not justify crossing the line and invading 

the privacy rights of employees. 

California Expands Labor Liabilities for Warehousing Businesses 

By Asa W. Markel 

Editor’s Note:  Mr. Markel is licensed to practice law in California and Arizona. 

California warehousing operations will now be required to have written contracts with any third-party contractors 

who supply personnel to warehouses and to provide copies of those contracts to the California Labor 

Commissioner upon request. California’s Labor Code provides that a person or business cannot hire a 

contractor providing construction, farming, garment, or janitorial laborers, or security guards, where the person 

hiring the contractor knows, or should know, that the contractor cannot fulfill all employment obligations toward 

its employees with the amount of money provided in the contract. This provision in the Labor Code allows the 

contractor’s employees to sue the person or business who hired the contractor and hold that person or 

business responsible for the contractor’s failure to pay wages or other related obligations.  In other words, 

California law allows employees in certain trades to hold the businesses that hire their employers liable for 

unpaid wages. 

AB1855, which has now been signed into law by Governor Brown, will extend the list of trades given this 

advantage to include warehouse workers.  This means that warehouses that use outside contractors to staff 

their operations will need to ensure that the contract amount paid to the contractor will be sufficient to pay all 

employment obligations for the contractor’s employees, or else the warehouse could be held responsible by a 

contractor’s employees.  The Labor Code has allowed businesses some protection by creating a “rebuttable 

presumption” that the business believed its contract was sufficient, if the contract is in writing and contains 

specific information required by statute.  AB1855 now requires businesses to keep copies of those contracts for 

four years and to produce copies to the Labor Commissioner upon request. This requirement had been 

staunchly opposed by organizations like the International Warehouse Logistics Association (IWLA), the third-

party warehousing and logistics trade association for the United States and Canada.  AB1855 does state that 

any contracts submitted to the Labor Commissioner are exempted from California’s freedom of information law 

(the California Public Records Act).  However, warehouses in California will now be faced with potential liability 

to workers who are not directly employed by them. 
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Last year’s decision in Castillo v. Toll Bros. (2011) 197 Cal. App.4th 1172, clarified that a contract’s monetary 

sufficiency is to be assessed using California’s minimum wage.  The Castillo decision also held that the law’s 

exception for businesses that enter into collective bargaining agreements with outside labor, is permitted under 

federal labor law.  California businesses that use outside contractors to staff their operations should be careful 

to document their staffing agreements and should ensure that those agreements appear sufficient to avoid 

liability to their contractors’ employees.  Businesses with questions about AB1855 and its changes to 

California’s labor laws should consult with their Masuda Funai relationship attorney. 

New Retirement Plan Limitations for 2013 

By Frank J. Del Barto 

Recently, the Internal Revenue Service (“IRS”) announced the cost-of-living adjustments affecting the dollar 

limitations for pension plans for tax year 2013. At this time, we recommend that every plan sponsor conduct a 

“mini-audit” of their 401(k) plan to ensure that the proper plan limits are being utilized and that the plan is being 

administered in accordance with the plan requirements, especially related to the plan’s definition of 

compensation.  The new plan limits are: 

  

Plan Limits 2013 2012 2011 

§401(k) Elective Deferral Maximum $17,500 $17,000 $16,500 

§415 Annual Additions Maximum $51,000 $50,000 $49,000 

§401(a)(17) Annual Compensation Limit $255,000 $250,000 $245,000 

§414(q) Highly Compensated Employee Limit $150,000 $115,000 $110,000 

§414(v) Catch-up Contribution Limit $5,500 $5,500 $5,500 

 

Consistent with the IRS’s own audit findings, we have also found that company payroll departments and outside 

payroll service providers are often using an improper definition of compensation when administering the plan. 

Many payroll departments are either improperly including or excluding commissions, bonuses or overtime as 

part of “compensation.”  When an employer fails to correctly account for commissions, bonuses or overtime as 

part of “compensation,” an “operational failure” (failure to follow the plan terms) occurs which requires the 

employer make a corrective contribution to the plan for the benefit of the affected employees. In addition to the 

corrective contribution, depending on the facts and circumstances, employers should consider filing a voluntary 

correction application under the IRS’s Employee Plans Compliance Resolution System (“EPCRS”).  By filing an 

application with the IRS, the employer is seeking a compliance statement from the IRS that concurs with the 

correction methods taken by the employer. Should you have any questions on 401(k) plan compliance, please 

consult your relationship attorney.   

Company and Its Officers Sued for Unpaid Wages 

By Frank J. Del Barto 

Recently, the U.S. Department of Labor (“DOL”) sued a New Hampshire painting and construction company 

and its president, vice-president and treasurer in their individual capacities to recover unpaid wages and 
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liquidated damages for 57 employees.  (Solis v. Kevin Corriveau Painting, Inc., et al., New Hampshire, 1:12-

cv00356-PB). 

The DOL’s complaint alleges that the company and its three officers willfully and repeatedly violated the Fair 

Labor Standards Act (the “Act”) by (1) paying employees at rates less than the minimum wage, (2) failing to pay 

employees for all hours worked, (3) failing to pay for overtime at rates not less than one and one-half time each 

employee’s regular rate of pay, and (4) failing to make, keep and preserve adequate and accurate records of 

employees’ wages, hours and other conditions of employment.   

With respect to the overtime hours worked, the DOL alleges that the company paid employees their regularly 

hourly rate for the first 40 hours worked and a lump-sum payment for some or all of the overtime hours worked 

at their regular hourly rate, made separate off-payroll cash or check payments for some or all of the overtime 

worked and/or banked overtime hours in a workweek which were paid in subsequent workweeks at the regular 

hourly rate. With regards to the required payroll records, employees were instructed by management to alter or 

revise their payroll records to reflect only non-overtime hours worked. The DOL is seeking a judgment to 

permanently enjoin the company from violating the minimum wage and overtime requirements, all unpaid back 

wages for the employees, an equal amount as liquidated damages and its costs in pursuing this litigation. 

Based on these facts, it is important for all employers to understand the federal and state specific minimum 

wage and overtime pay requirements.  In addition, all company decision makers should understand that the 

courts have generally interpreted the term “employer” very broadly, which enables both current and former 

employees to sue company decision makers in their individual capacity in wage and hour lawsuits.  The ability 

to sue the president, vice-president, treasurer, controller, human resource manager, etc. on an individual basis 

creates personal liability for any back wages, liquidated damages, costs and/or plaintiffs’ attorney fees for these 

individuals, as well as, a searchable public record that may surface in a future credit rating or background 

check.  As a result, we recommend that all company decision makers review the company’s payroll practices in 

order to minimize the risks of large judgments against the company and to protect themselves from personal 

liability.  

 
MFEM on the Go . . . 
 

Nancy E. Sasamoto and Frank J. Del Barto, who both contributed to the Illinois Institute of Continuing Legal 

Education’s publication: Conducting the Employment Audit, recently prepared Supplements.  Nancy, assisted 

by Jim Gillingham, updated her chapter on the “Practical and Legal Considerations Prior to Conducting the 

Audit” and Frank revised the manual’s “Introduction” section.  

Alan M. Kaplan and James G. Gillingham filed a motion to dismiss a complaint filed in Illinois state court 

against one of the firm’s clients. In the case, a former employee claims that the company terminated his 

employment in violation of his employment agreement. In addition, he claims that, as a minority shareholder in 

the corporation, his rights were oppressed by the majority shareholders. 

Jennifer R. Watson was a panelist for the Illinois workNet Center Business Employer Club seminar on The 

New Health Care Law: What Employers need to know. Jennifer advised employers on the ACA and steps to 

take to prepare for the portions of the ACA that will be in effect in 2013 and beyond.     
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For more information about this or any other employment law topic, please contact Alan Kaplan, Chair of the 

Employment, Labor & Benefits Group, at 847.734.8811 or via email at akaplan@masudafunai.com. 

 
 

About the Employment, Labor & Benefits 
Group 

Masuda Funai’s Employment, Labor & Benefits 

Group provides expertise in all aspects of 

employment, labor and benefits law. Our attorneys 

represent management in everything from day-to-

day counseling to drafting, negotiations, litigation in 

federal and state courts, executive and employment 

agreements, mergers and acquisitions, 

reorganizations, benefits and compensation plans, 

OSHA issues, union campaigns, collective 

bargaining, unlawful picketing and trust fund 

contribution matters. Our attorneys regularly 

conduct employment audits, present in-house 

supervisory training programs and seminars and 

publish articles and newsletters to help keep our 

clients up to date about the ever-changing world of 

employment, labor and benefits law. 
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