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Pro-Union Poster Delayed to January 31, 2012, but Action Still 
Required 

By Alan M. Kaplan 

On October 5, the National Labor Relations Board (“NLRB”) 
announced that companies within its jurisdiction now have until 
January 31, 2012 to post a poster explaining to employees their rights 
to form and join a union. Therefore, companies now have more time to 
take the necessary steps in response. As we previously reported, the 
NLRB ordered the posting of an 11” x 17” poster, larger than all of the 
other posters federal and state government agencies require to be 
posted. The poster has many pro-union statements and many 
companies do not believe that the language of the poster is properly 
balanced. More importantly, employees reading the poster will have 
many questions about their rights. Therefore, companies need to take 
this posting as an opportunity to respond to employees’ questions and 
to explain the company’s position regarding unions. A supervisor’s 
response that he “does not care” or “don’t ask me” is not sufficient. 

Some consultants are recommending that companies post a counter-
poster and engage in an anti-union campaign. However, we 
recommend a two-step process. First, companies need to analyze their 
vulnerability to a union campaign and, second, depending upon the 
analysis, companies should take a number of actions in response to 
the poster. These actions include training supervisors on how to 
respond to employees’ comments and questions, drafting and 
implementing employment policies, ensuring that they have an issue-
free workplace and, only if necessary, implementing an anti-union/pro-
company campaign. In our experience, a union vulnerability analysis 
also leads to an analysis of general working conditions and may 
decrease the likelihood that employees will sue the company for other 
reasons, such as discrimination, harassment and failure to pay 
overtime. 
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Reacting to the NLRB’s requirement, companies are asking whether they have to post the poster and the 
penalty if they refrain. First, the NLRB asserts jurisdiction based upon a company’s gross revenues and 
economic activities across interstate boundaries, rather than the number of employees. For non-retail, 
production and warehouse businesses, the NLRB asserts jurisdiction when their annual business across state 
lines exceeds $50,000. For retail businesses and construction companies, the NLRB asserts jurisdiction when 
their gross annual revenues exceed $500,000. More importantly, unions represent any group of employees it 
wants. These groups – or “units” – may consist only of a company’s two customer service representatives, two 
warehouse workers or two secretaries. And, under NLRB’s laws, a company may have to bargain with different 
unions representing different units of employees in the same facility. 

Second, ignoring or refusing to comply with the requirement may prove difficult. National companies that 
publish the state and federal posters have already begun to sell the large, laminated posters which include the 
NLRB’s poster. If a company uses a laminated poster without the NLRB’s poster, the separate NLRB poster will 
appear more prominently to the employees. In addition, the risk of not posting the poster is potentially high. For 
example, the NLRB has one of the shortest statute of limitations; employees and unions have just 180 days to 
file an unfair labor practice charge. However, if the company has not posted the poster, the NLRB may extend 
the statute of limitations and allow a case to proceed. Therefore, companies need to consider the risks and use 
the NLRB’s requirement as an opportunity to analyze and, where necessary, improve working conditions and 
avoid union organizing attempts. 

 

Employees Misclassified as Independent Contractors – Court Rejects the Defense that Everybody Else 
is Doing it 

By Frank J. Del Barto 

After an investigation by the United States Department of Labor (“USDOL”), on September 21, 2011, a U.S. 
District Court in Ohio ruled that Cascom, Inc. and its president Julia J. Gress (collectively “Cascom”) violated 
the Fair Labor Standards Act (“FLSA”) by misclassifying its employees as independent contractors. The Court 
found that Cascom’s installers were “employees” entitled to overtime pay for work in excess of 40 hours per 
week. In an upcoming hearing on damages, the USDOL is seeking to recover in excess of $800,000 in back 
wages and in excess of $800,000 in liquidated damages. (Secretary of Labor v. Cascom, Inc. and Julia J. 
Gress, Case No. 3:09-cv-00257 (S.D. OH September 21, 2011)). 

The case arose when Cascom contracted with Time-Warner Cable to install cable in Southwestern Ohio and 
hired cable installers to do the installations. The USDOL alleged that the work relationship between Cascom 
and the cable installers was an employer-employee relationship.  Cascom argued that the installers were not 
employees but independent contractors with whom they had contracted to perform work. After noting that the 
FLSA defines “employee” in broad terms and that the test for employment under the FLSA is one of “economic 
reality,” the Court identified several factors used to distinguish an employment relationship from an independent 
contractor relationship. Although no one factor is determinative, the Court’s review of the various factors and 
decisions should be helpful to many employers. 
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Are the Cable Installers Employees or Independent Contractor? 
 

  
 Employee Ind.  

Contractor 

 

Neutral 

1. Employers’ Right to Control the Manner in Which the Work is Performed 
 
Installer: 
→ employed for an indefinite time 
→ were not allowed to hire assistants without approval 
→ were required to complete an employment application 
→ remained on the job until dismissed by Cascom 
→ attended morning meetings led by Cascom supervisors 
→ required to wear shirts with Cascom’s logo 
→ required to display Cascom’s logo on their cars 
→ had to accept a Cascom dictated route 
→ required to follow Cascom’s written directives regarding conduct  
→ subjected to wage deductions for installation errors 

 

√ 
  

2. Opportunity for Profit or Loss Depending on Own Skill 

 

→ While free to work more hours to increase income, installers made no decisions 
regarding routes, acquisition of materials or any facet normally associated with 
the operation of an independent business 

 

√ 
  

3. Investment in Equipment or Materials Required for Task or Employment of 
Helpers 
 
→ Installers did not invest in advertising their services or hold themselves out to the 

public as independent businessmen 
→ Cascom required the installers to purchase their own tools or purchase them by 

payroll deduction 
→ Installers were required to have a vehicle or lease one through Cascom 
→ Cascom supplied inventory of materials 
 

  

√ 

4. Requirement of a Special Skill to Render the Service 
 
→ Installation required no special skill 
→ Several installers had no experience related to cable installation 
→ Some installers went from sales clerks to installers in 6 weeks of Cascom’s train-

ing program 
 

√ 
  

5. Degree of Permanence of the Working Relationship 
 
→ Most installers were employed by Cascom during the entire period of  the 1.5 

year investigation 
→ Each installer worked until they quit or were terminated by Cascom  
 

√ 
  

6. How Integral the Services Are to the Employer’s Business 
 
→ Cable installation was Cascom’s entire business and therefore was more than 

integral to Cascom’s business 
 

√ 
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In its defense, Cascom attempted to assert that it acted in good faith and in accordance with industry standards. 
However, the Court disagreed and noted that to establish a “good faith” defense, Cascom needed to take active 
steps to understand and comply with the FLSA.  Importantly, as for complying with industry standards, the 
Court stated that conformity with industry-wide practices fails to demonstrate good faith under the FLSA.  Here, 
like in other areas of the law, the “everybody-else-is-doing-it-defense” did not mitigate the potential $1.6 million 
dollars in recoverable damages. 

 

MFEM on the Go . . . 

Frank J. Del Barto represented the same company in the two, back-to-back fact-finding conferences before the 
Illinois Department of Human Rights.  In the first case, which involved two separate charges consolidated into 
one, the employee charged the company with discrimination based on his race (Caucasian) and retaliation for 
discharging him.  In the second case, the employee also charged the company with discrimination based on his 
race (Caucasian) and for constructive discharge.   

Alan M. Kaplan helped convince the USDOL that the field service engineers were, indeed, working a flexible 
work schedule and, therefore, could be paid as salaried, non-exempt employees earning 0.5 times the regular 
rate when working overtime hours.  

The Employment, Labor & Benefits Practice Group announces its audit and training programs for clients. 
Our attorneys conduct audits on whether companies are completing and correcting I-9’s correctly, properly 
classifying workers as exempt/non-exempt or employees/independent contractors, hiring and terminating 
employees properly, dealing with employees who are ill and disabled, complying with benefits’ regulations, and 
avoiding unionization. Attorneys also provide training programs on employment risk management, anti-
harassment for both California and other states’ supervisors and employees, union avoidance, the hiring 
process, terminations and other aspects of employment, labor and benefits law. 
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For more information about this or any other employment law topic, please contact Alan Kaplan, Chair of the 
Employment, Labor & Benefits Group, at 847.734.8811 or via email at akaplan@masudafunai.com. 

 

 

 

About the Employment, Labor & Benefits 
Group 

Masuda Funai’s Employment, Labor & Benefits 
Group provides expertise in all aspects of 
employment, labor and benefits law. Our attorneys 
represent management in everything from day-to-
day counseling to drafting, negotiations, litigation in 
federal and state courts, executive and employment 
agreements, mergers and acquisitions, 
reorganizations, benefits and compensation plans, 
OSHA issues, union campaigns, collective 
bargaining, unlawful picketing and trust fund 
contribution matters. Our attorneys regularly 
conduct employment audits, present in-house 
supervisory training programs and seminars and 
publish articles and newsletters to help keep our 
clients up to date about the ever-changing world of 
employment, labor and benefits law. 

About Masuda Funai 

Masuda Funai is a full-service law firm representing 
international and domestic companies operating and 
investing in the United States. Our 45 attorneys 
located in Chicago, Schaumburg and Los Angeles 
counsel clients in every aspect of business, 
including establishing, acquiring, and financing 
operations; ownership, development and leasing of 
real estate; transfer of overseas employees to the 
U.S.; employment, labor, and benefits counseling 
and dispute resolution; intellectual property, 
copyright and trademark; business 
litigation; creditors' rights and business risk 
management; structuring the distribution and sale of 
products and services throughout the U.S.; and 
estate planning and administration. 
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